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Fiscal Implications:  N/A. 1 

Department Testimony:  The Department of Health (DOH) takes no position on HB1609 HD1 2 

but requests amendments that repeal section 328-106, Hawaii Revised Statutes to improve 3 

consistency and conformity. 4 

Background 5 

Act 175, Session Laws of Hawaii (SLH) 2015 (HB252 HD1 SD1 CD1 Relating to Pharmacy 6 

Benefit Managers) established requirements for a pharmacy benefit manager (PBM) that 7 

reimburses a contracting pharmacy for a drug on a maximum allowable cost basis to have a 8 

clearly defined process for a contracting pharmacy to appeal the maximum allowable cost for a 9 

drug on a maximum allowable cost list.  Act 175 SLH 2015 was codified largely as section 328-10 

106, HRS. 11 

This section contains definitions inconsistent with HB1609 HD1 and established a parallel and 12 

ineffective regulatoary scheme. 13 

Unenforceable Regulatory Powers 14 

Section 328-106 is generally unenforceable.  The appeal and rebilling/repayment mechanism is 15 

based on individual customer transactions, which would number in the hundreds or thousands 16 
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per week.  DOH does not possess the expertise or staff to follow up on a volume of complaints of 1 

this scale.   2 

Interference with Private Contracts 3 

The appeal mechanism for MAC billings provided by section 328-106 requires the department to 4 

intervene in contractual arrangements between private entities, the remedy for which is generally 5 

considered the Judiciary.  It is inappropriate for the Department of Health to interfere in private 6 

commercial transactions when there is no public health threat. 7 

Insufficient Authority 8 

Lastly, the amendments of Act 175 SLH 2015 are inconsistent with the purpose of part VI, 9 

chapter 328 “Drug Prodcut Selection,” which is to assure that less expensive generically 10 

equivalent prescription pharmaceuticals are offered to the consumer.  DOH has insufficient 11 

authority pursuant to chapter 328 to enforce reimbursements on a maximum allowable cost basis 12 

between a PBM and a retail pharmacy, which would involve the right to inspect/copy/seize data 13 

from private claims processing systems and financial systems.  A PBM may simply refuse to 14 

comply with a request for records and the department has no legal recourse.  Furthermore, the 15 

department does not have forensic accounting staff with which to conduct the enforcement 16 

action. 17 

Thank you for the opportunity to testify. 18 

Offered Amendments:  19 

SECTION   .  Section 329-91, Hawaii Revised Statutes, is 20 

amended as follows: 21 

By repealing the definition of "maximum allowable cost": 22 
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[""Maximum allowable cost" means the maximum amount that a 1 

pharmacy benefit manager shall reimburse a pharmacy for the cost 2 

of a drug."] 3 

By repealing the definition of "maximum allowable cost 4 

list": 5 

[""Maximum allowable cost list" means a list of drugs for 6 

which a maximum allowable cost has been established by a 7 

pharmacy benefit manager."] 8 

By repealing the definition of "obsolete": 9 

[""Obsolete" means a drug that may be listed in a national 10 

drug pricing compendia but cannot be dispensed based on the 11 

expiration date of the last lot manufactured."] 12 

SECTION   .  Section 328-106, Hawaii Revised Statutes, is 13 

repealed. 14 

"[[§328-106]  Pharmacy benefit manager; maximum allowable 15 

cost.  (a)  A pharmacy benefit manager that reimburses a 16 

contracting pharmacy for a drug on a maximum allowable cost 17 

basis shall comply with the requirements of this section. 18 

(b)  The pharmacy benefit manager shall include the 19 

following in the contract information with a contracting 20 

pharmacy: 21 
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(1)  Information identifying any national drug pricing 1 

compendia; or 2 

(2)  Other data sources for the maximum allowable cost 3 

list. 4 

(c)  The pharmacy benefit manager shall make available to a 5 

contracting pharmacy, upon request, the most up-to-date maximum 6 

allowable cost price or prices used by the pharmacy benefit 7 

manager for patients served by the pharmacy in a readily 8 

accessible, secure, and usable web-based or other comparable 9 

format. 10 

(d)  A drug shall not be included on a maximum allowable 11 

cost list or reimbursed on a maximum allowable cost basis unless 12 

all of the following apply: 13 

(1)  The drug is listed as "A" or "B" rated in the most 14 

recent version of the Orange Book or has a rating of 15 

"NR", "NA", or similar rating by a nationally 16 

recognized reference; 17 

(2)  The drug is generally available for purchase in this 18 

State from a national or regional wholesaler; and 19 

(3)  The drug is not obsolete. 20 

(e)  The pharmacy benefit manager shall review and make 21 

necessary adjustments to the maximum allowable cost of each drug 22 
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on a maximum allowable cost list at least once every seven days 1 

using the most recent data sources available, and shall apply 2 

the updated maximum allowable cost list beginning that same day 3 

to reimburse the contracted pharmacy until the pharmacy benefit 4 

manager next updates the maximum allowable cost list in 5 

accordance with this section. 6 

(f)  The pharmacy benefit manager shall have a clearly 7 

defined process for a contracting pharmacy to appeal the maximum 8 

allowable cost for a drug on a maximum allowable cost list that 9 

complies with all of the following: 10 

(1)  A contracting pharmacy may base its appeal on one or 11 

more of the following: 12 

(A)  The maximum allowable cost for a drug is below 13 

the cost at which the drug is available for 14 

purchase by similarly situated pharmacies in this 15 

State from a national or regional wholesaler; or 16 

(B)  The drug does not meet the requirements of 17 

subsection (d); 18 

(2)  A contracting pharmacy shall be provided no less than 19 

fourteen business days following receipt of payment for a claim 20 

to file the appeal with the pharmacy benefit manager; 21 
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(3)  The pharmacy benefit manager shall make a final 1 

determination on the contracting pharmacy's appeal no later than 2 

fourteen business days after the pharmacy benefit manager's 3 

receipt of the appeal; 4 

(4)  If the maximum allowable cost is upheld on appeal, the 5 

pharmacy benefit manager shall provide to the contracting 6 

pharmacy the reason therefor and the national drug code of an 7 

equivalent drug that may be purchased by a similarly situated 8 

pharmacy at a price that is equal to or less than the maximum 9 

allowable cost of the drug that is the subject of the appeal; 10 

and 11 

(5)  If the maximum allowable cost is not upheld on appeal, 12 

the pharmacy benefit manager shall adjust, for the appealing 13 

contracting pharmacy, the maximum allowable cost of the drug 14 

that is the subject of the appeal, within one calendar day of 15 

the date of the decision on the appeal and allow the contracting 16 

pharmacy to reverse and rebill the appealed claim. 17 

(g)  A contracting pharmacy shall not disclose to any third 18 

party the maximum allowable cost list and any related 19 

information it receives, either directly from a pharmacy benefit 20 

manager or through a pharmacy services administrative 21 
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organization or similar entity with which the pharmacy has a 1 

contract to provide administrative services for that pharmacy.]" 2 

 3 

 4 
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! (e)  A covered entity or pharmacy benefit 

manager shall be prohibited from penalizing, 

requiring, or providing financial incentives, 

including variations in premiums, deductibles, 

copayments, or coinsurance, to covered persons as 

incentives to use a specific retail pharmacy, mail 

order pharmacy, or other network pharmacy provider 

in which a pharmacy benefit manager has an 

ownership interest or that has an ownership 

interest or that has an ownership interest in a 

pharmacy benefit manager.  In addition, a pharmacy 

benefit manager shall not reimburse a 340B pharmacy 

differently than any other network pharmacy based 

on its status as a 340B pharmacy; provided that for 

purposes of this section, 340B pharmacy means a 

pharmacy that is authorized to purchase drugs at a 

discount under 42 U.S.C. 256b.  [New material is 

highlighted.] 
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! (c)  Notwithstanding section 480-11, or any 

other law to the contrary, in addition to any 

penalty authorized pursuant to this section, each 

violation of this chapter shall also be a violation 

of chapter 480 and subject to any penalty 

authorized thereunder.  [New material is 

highlighted.] 
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 SECTION 8   (a)  No contract for managed care 

entered into pursuant to Part II of Chapter 346, 

Hawaii Revised Statutes, after December 31, 2020, 

shall contain a provision that authorizes a 

pharmacy benefit manager to reimburse a contracting 

pharmacy on a maximum allowable cost basis in 

accordance with Section 328-106, Hawaii Revised 

Statutes, or Chapter 431S, Hawaii Revised Statutes. 

 (b)  Any provision of a contract for managed 

care authorized pursuant to Part II of Chapter 346, 

Hawaii Revised Statutes, to reimburse a contracting 

pharmacy for a drug on a maximum allowable cost 

basis in accordance with Section 328-106, Hawaii 

Revised Statutes, or Chapter 431S, Hawaii Revised 
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Statutes, that was in effect on or before December 

31, 2020, shall be null and void.  [New material is 

highlighted.] 

!
! '#%2!H&3F%2%3.!83)E/!-25$1E%2#!$!*3&$53&%)*!53!$EE38!5#-!,-C%2E$5)&-!=$./!5#-!J5$5-!;)/%53&!%4!5#%2!
"3**%55--! %2! 23! %.<E%.-/>! 53! %.F-25%C$5-!8#-5#-&! 5#-! 2H&-$/[H&%<%.C! 5$<5%<2! 34! 9L02! #$/! &-2)E5-/! %.!
3F-&H$:*-.52!1:!5#-!P-H$&5*-.5!34!7)*$.!J-&F%<-2!%.!7$8$%%d2!0-/%<$%/!9&3C&$*K!!'#-!E-.C5#!34!5#-!
*3&$53&%)*!83)E/!1-!%./%<$5-/!1:!<E$&%4:%.C!5#-!-44-<5%F-!/$5-!53!&-I)%&-!JR"'SUM!a!1-!&-H-$E-/!3.!$!
/$5-!<-&5$%.K!!W3&!-G$*HE-+!%4!5#-!,-C%2E$5)&-!8$2!%.<E%.-/!53!*$(-!5#-!*3&$53&%)*!E$25!43&!4%F-!:-$&2+!5#-!
-44-<5%F-!/$5-!3.!H$C-!AZ+!E%.-!?!83)E/!1-!$*-./-/!53!&-$/6!
!

 SECTION  .  This Act shall take effect on 

January 1, 2021; provided that SECTION 8 shall be 

repealed on December 31, 2026.  [New material is 

highlighted.] 
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1275 Pennsylvania Avenue, NW 
Suite 700 
Washington, DC 20004 
 

February 11, 2020 
 
Representative Roy Takumi, Chair 
Representative Linda Ichiyama, Vice Chair 
Committee on Consumer Protection & Commerce 
 
Representative Chris Lee, Chair 
Representative Joy San Buenaventura, Vice Chair 
Committee on Judiciary 
415 South Beretania Street 
Honolulu, Hawaii 96813 
 
 
RE:  HB 1609 HD1 Relating to Pharmacy Benefit Managers 
        February 12, 2020; 2:00 p.m., conference room 325 
 
Aloha Chairs Takumi and Lee, Vice Chairs Ichiyama and San Buenaventura and members of the 
committees: 

CVS Health is writing to share with you our concerns regarding HB 1609 HD1, relating to pharmacy benefit 
managers (PBMs).  This bill seeks to regulate private business contracts between PBMs, their clients, 
including employers and health plans, and pharmacies.  We believe that provisions in this bill would 
compromise safety protections for patients who take specialty medications, interfere in private contracting, 
and greatly increase costs for Hawaii employers and health plans. 

CVS Health is the nation’s premier health innovation company helping people on their path to better health. 
Whether in one of its pharmacies or through its health services and plans, CVS Health is pioneering a bold 
new approach to total health by making quality care more affordable, accessible, simple, and seamless.  CVS 
Health is community-based and locally focused, engaging consumers with the care they need when and 
where they need it.  The Company has more than 9,800 retail locations, approximately 1,100 walk-in medical 
clinics, a leading pharmacy benefits manager with approximately 93 million plan members, a dedicated 
senior pharmacy care business serving more than one million patients per year, expanding specialty 
pharmacy services, and a leading stand-alone Medicare Part D prescription drug plan.  CVS Health also 
serves an estimated 39 million people through traditional, voluntary, and consumer-directed health insurance 
products and related services, including a rapidly expanding Medicare Advantage offering.  This innovative 
health care model increases access to quality care, delivers better health outcomes and lowers overall health 
care costs.  

Fiduciary Duty 

At the outset, this bill requires a PBM to have a fiduciary duty to its clients.  CVS Health is very concerned 
with the inclusion of this provision in the bill. Historically, the concept of a fiduciary duty related to a PBM’s 
contractual relationship with its clients was first raised and considered by federal courts in the early 2000s. 
ERISA defines the term “fiduciary” as a person who (i) exercises any discretionary control respecting 
management of such plan or exercises any authority or control respecting management or disposition of its 
assets or (ii) has any discretionary authority or discretionary responsibility in the administration of such 
plan.”1 

The U.S. Supreme Court has ruled that a person is a fiduciary for an ERISA plan only “to the extent” a 
person has or exercises such discretionary authority or control on behalf of a plan.2  Following this decision, 
multiple federal courts have ruled that the PBM was not acting in a fiduciary capacity in managing its PBM-

 
1 29 U.S.C. § 1002(21)(A). 
2 Pegram, 530 U.S. at 223, 120 S. Ct. 2143. 
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related services (e.g., negotiating with drug manufacturers or retail pharmacies or managing its formulary), 
but rather managing its own business which did not involve the discretionary control of plan assets.3 

In light of this well settled law, there are many concerns about the effect that imposing a fiduciary duty on 
PBMs on behalf of the ultimate payer would have on the PBMs’ ability to negotiate drug prices.  Such a 
requirement may impact how PBMs interact with their clients and their beneficiaries depending upon how 
the fiduciary duty is defined, and who it applies to (sponsor or beneficiary).  Overall, imposing a fiduciary 
duty on a PBM would pose a challenge for payers trying to control costs while the payer is providing a 
sustainable benefit to their plan members in an era of rising launch prices for drugs and ongoing, annual 
increases in drug prices. 

The imposition of a fiduciary duty may reduce the flexibility that a plan sponsor has with regards to 
structuring their financial arrangement with their PBM and could lead to one-size-fits-all solutions.  There 
may be only one way of contracting that would meet the definition of a fiduciary without some potential for 
incurring legal liability.  Additionally, it could restrict payers’ ability to uniquely design their benefit to meet 
their beneficiaries’ specific needs while implementing ways to provide cost savings, including formulary 
preferences, exclusions, and utilization management techniques.  There is also the possibility that it would 
prevent payers from having their PBM obtain better pricing from retail pharmacies through use of managed 
networks.  The reality of the marketplace is that one-size-fits-all plan designs would not work for everyone 
because not all payers have the same level of economic resources or the same size and type of patient 
populations. 

Accreditation and Certification 

HB 1609 HD1 would limit Hawaii employers’ and health plans’ ability to provide their employees and 
members with high quality, affordable care by prohibiting the use of accreditation and certification standards 
for network pharmacies that helps ensure quality and safety.  Certification standards are the foundational 
requirements that health plans, employers, and their PBMs use to validate pharmacy providers prior to 
enrollment and network contracting.  State licensure evaluations by the Board of Pharmacy do not include 
measures to validate a pharmacy’s ability to comply with contractual provisions and regulatory requirements, 
such as inventory control for claim payment audits, quality management, liability, patient compliance and 
adherence, safety, clinical programs, etc.  HB 1609 HD1 would restrict the ability of health plans and 
employers to ensure that pharmacies are meeting such critical requirements through their network contracts. 

Additionally, the Board of Pharmacy is charged with overseeing pharmacy practice and does not have 
expertise or visibility in managing a pharmacy benefit or creating provider networks.  Certification of 
pharmacies is an important part of establishing a high quality pharmacy network and necessarily goes 
beyond a standard pharmacy license requirement. 

With regard to specialty pharmacy, this legislation would allow any pharmacy to dispense specialty 
medications to patients without being required to meet the accreditation and certification standards used to 
ensure quality and patient safety.  Accreditation and certification are designations that demonstrate a 
pharmacy’s commitment to safety by adhering to required, proper patient care standards that must be met to 
ensure appropriate dispensing of highly complex specialty drugs.  

Allowing any pharmacy to dispense highly complex specialty medications would not only lead to patient 
safety issues that would result in increased costs, but it would also interfere with the use of pharmacy 
networks comprised of pharmacies with the necessary expertise and service level, which health plans and 
employers use to help lower costs while providing a robust pharmacy benefit. 

 
3 See Chicago District Council of Carpenters Welfare Fund.  v. Caremark, 474 F.3d 463, (7th Cir. 2007); see also Moeckel v. Caremark, Inc., 622 F. Supp. 
2d 663 (M.D. Tenn. 2007), and In re Express Scripts/Anthem ERISA Litigation, 2018 WL 339346 (S.D.N.Y. Jan. 5, 2018). 
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Spread Pricing 

HB 1609 HD1 seeks to prohibit the use of spread pricing arrangements.  CVS Health offers PBM clients a 
variety of contractual options to pay for our PBM services and they choose the one that is best for them 
based on the services they need and their plan membership.  Each employer and plan sponsor evaluates and 
determines the financial arrangement that meets its needs for PBM services. 

One option for clients is to elect a pass-through pricing arrangement for pharmacy reimbursement.  Under a 
pass-through contract, the reimbursement negotiated with the retail pharmacies is passed along to the client 
to pay and the PBM collects fees from the client to pay for all of the services it performs for the client.  In 
this case, there would be no difference between what the client pays the PBM and what the pharmacy is 
reimbursed by the PBM.  This approach may involve more variation in cost along with drug price fluctuation 
due to drug shortages, patent expirations, and other market pressures.   

Another option for clients is spread pricing.  In spread pricing, clients choose a financial arrangement for 
pharmacy reimbursement where the price paid to the pharmacy by the PBM may not equal the price billed to 
them.  In this case, the difference in the amount paid by the client to the PBM and the amount the PBM 
reimburses a pharmacy is how the PBM is paid for the services it provides to the client.  Many clients choose 
a spread pricing arrangement because it achieves a pricing level guaranteed to the client.  It provides clients 
with more certainty in their pharmacy costs and allows them to budget in a more predictable manner. 
Employers and plans sponsors often want to maintain this option in the marketplace because they do not 
want to have to pay per member or per claim fees for the services provided to them by the PBM.  Reducing 
options in the marketplace that employer and plan sponsors are currently choosing will ultimately harm 
employers and plan sponsors by taking away their flexibility to contract in the best way to suit their needs. 

Transparency Report 

HB 1609 HD1 would require the disclosure of competitively sensitive information.  CVS Health believes 
that it is important to keep the competitive marketplace among drug manufacturers in place in order to drive 
down the cost of prescription medications.  Any public disclosure of rebate information could allow 
manufacturers to learn what type of price concessions other manufacturers are giving and could 
disincentivize them from offering deeper discounts, which benefit plan sponsors and their beneficiaries.  
Mandating the disclosure of competitive pricing information will not lead to better health care or lower 
health care costs.   

The FTC has reviewed a number of state legislative proposals that would have required the public disclosure 
of competitive rebate information and opined that, “[i]f pharmaceutical manufacturers learn the exact amount 
of rebates offered by their competitors, then tacit collusion among them is more feasible” and that such 
knowledge of competitors’ pricing information would dilute incentives for manufacturers to bid aggressively 
“which leads to higher prices.”4  The FTC also concluded that “[a]ny such cost increases are likely to 
undermine the ability of some consumers to obtain the pharmaceuticals and health insurance they need at a 
price they can afford.” 5 

While the bill includes provisions to attempt to protect confidential, trade secret, or sensitive information 
provided to the state, we believe the risk of any disclosure at all of proprietary competitive information is too 
great.  If this information were to be in the public sphere, using basic enrollment and coverage market 
information, manufacturers could easily figure out what price concessions their competitors are providing 
which eliminates their incentive to lower the cost of their medications.  This will lead to increased costs for 
plan sponsors and their beneficiaries in Hawaii. 

 
4 Letter from FTC to Rep.  Patrick T McHenry, U.S. Congress, Jul. 15, 2005. 
5 Id. 
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Additional Concerns 

With regard to the provisions in HB 1609 HD1 that address patient cost sharing, we have some concerns 
with the way the bill is drafted but are happy to further discuss the issue and provide some amendments.  Our 
contracts with all dispensing pharmacies in our network require that CVS Caremark members always get the 
benefit of at least the lower of the pharmacy’s cash price (i.e., the price the consumer would pay out of 
pocket without insurance coverage) and the plan’s copayment.  We believe the language in the bill should 
more closely reflect this practice. 

We believe that the provision prohibiting a PBM from penalizing, requiring, or providing financial incentives 
to members to use a specific pharmacy is already extensively covered by existing law and is unnecessary.  
Please see Haw. Rev. Stat. § 431R-3 (2020). 

Lastly, we believe the new licensure requirements are unnecessary.  Existing code already requires PBMs to 
register with the Insurance Commissioner.  Additionally, this section doesn’t take into account that not only 
are we already registered as a PBM, but we have applied for a third party administrator license as well.  CVS 
Caremark is currently registered and significantly regulated by the Insurance Commissioner and we do not 
see a justification for amending existing law as is proposed in this legislation. 

On behalf of CVS Health, I thank you for allowing us to provide our concerns and amendments for 
consideration. 

 

Respectfully, 
  

 
 
Shannon Butler 
Senior Director of State Government Affairs 
CVS Health 





Times Pharmacy strongly supports HB1609 HD1 because this bill will bring much 
needed transparency and accountability to PBMs in the State of Hawaii.  Thank you for 
the opportunity to provide testimony. 
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joni tominaga foodland pharmacy Support No 

 
 
Comments:  



HB-1609-HD-1 
Submitted on: 2/10/2020 2:51:19 PM 
Testimony for CPC on 2/12/2020 2:00:00 PM 

Submitted By Organization 
Testifier 
Position 

Present at 
Hearing 
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Comments:  

I strongly support HB1609. A transparent Healthcare system is key to evaluate and 
control drug costs and will definitely benefit the state and taxpayers while protecting 
consumers. HB1609  will provide a fair playing field for local businesses to compete with 
larger companies and will benefit the Hawaii state residents' access to Healthcare. 
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Comments:  

Thank you for taking the time and making an effort to correct the rapidly destruction of 
community in Hawaii. I have been a  pharmacist in Hawaii since 1982 and never before 
has the profession been in such a state. In any oither economic model the legislature 
would be outraged! Pharmacy benefit managers have free rein to set the 
reimbursement at a level that leaves all but the top three viable. More than 5 years abo 
the Hawaii Legisture passed MAC legislation, and yet today I have a less than 1% 
chance of a succeessful challenge to an underpaid claim. On average my three 
pharmacies suffer 800, (eight-hundred) or more underpaid claims PER MONTH. Clearly 
the PBM's have no intention of having a level playing field. Using co-payments, days 
supply of medication of restrictive networks are all prohibited under Hawaii law. Yet here 
we are again asking for a fair chance to provide care to patients as their pharmacy of 
choice. I am losing faith that the state has the will power to manage this issue. Other 
states have seen their resources flow out to the PBM's Will Hawaii see through the fog 
of deceptive retoric and make sure that our states resopurces are used for patient care 
and not to provide another revenue stream to a megacorporation?  
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Comments:  

Aloha, 

I work in a retail pharmacy and it is clearly evident that the PBMs are not fair. By 
reducing reimbursements (sometimes below the cost of the medication) and other 
practices, they force pharmacies to cut labor and unnecessarily increase volume (on 
hopefully profitable transactions). This puts a stress on pharmacy staff that does lead to 
errors and harming the patients. Please regulate the PBMs so that pharmacies can 
operate safely. 

Mahalo 
  

  

 



https://www.nysenate.gov/sites/default/files/article/attachment/final_investigatory_report_pharmacy_benefit_managers_in_new_york.pdf
https://www.nysenate.gov/sites/default/files/article/attachment/final_investigatory_report_pharmacy_benefit_managers_in_new_york.pdf
https://www.cms.gov/newsroom/press-releases/cms-issues-new-guidance-addressing-spread-pricing-medicaid-ensures-pharmacy-benefit-managers-are-not
https://www.cms.gov/newsroom/press-releases/cms-issues-new-guidance-addressing-spread-pricing-medicaid-ensures-pharmacy-benefit-managers-are-not
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Comments:  

The time is long overdue to control if not remove the brokers who stand between the 
providers of care and their patients, and who rig the system for their benefit at the 
expense of providers and patients. 

 











OFFICE OF INFORMATION PRACTICES 
STATE OF HAWAII 

NO. 1 CAPITOL DISTRICT BUILDING  
250 SOUTH HOTEL STREET, SUITE 107  

HONOLULU, HAWAII 96813 
TELEPHONE:  808-586-1400 FAX: 808-586-1412 

EMAIL: oip@hawaii.gov 

 

 

To: House Committees on Consumer Protection & Commerce and on Judiciary 
 
From: Cheryl Kakazu Park, Director 
 
Date: February 12, 2020, 2:00 p.m. 
 State Capitol, Conference Room 325 
 
Re: Testimony on H.B. No. 1609 
 Relating to Pharmacy Benefit Managers 
 
 

  Thank you for the opportunity to submit testimony on this bill, which 

would establish business practice and transparency requirements for pharmacy 

benefit managers.  The Office of Information Practices (OIP) takes no position on 

the substance of this bill, but seeks clarification of proposed section 431S-__, HRS, 

regarding transparency reporting, on bill pages 4 to 6. 

As written, this section requires a licensed pharmacy benefit manager 

to annually report listed information to the Insurance Commissioner, who is 

required to publish the reports online “in a way that does not violate chapter 482B,” 

i.e., that does not disclose a trade secret as defined in that chapter.  (Later in the 

bill, “trade secret” is defined as having the same meaning as defined in section 

482B-2, HRS.)  The “transparency report” section also allows a pharmacy benefit 

manager to designate information in the report as a  

trade secret; provided that disclosure may be ordered by a court of this 
State for good cause shown or made in a court filing. 

It is not clear how a pharmacy benefit manager’s designation of 

information as a trade secret is intended to interact with chapter 92F, HRS, the 

Uniform Information Practices Act (Modified) (UIPA).  The provision as written 
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does not actually say that any information so designated is confidential or is exempt 

from public disclosure under the UIPA.  Of course, if the designated information 

really is a trade secret as defined in section 482B-2 it can be withheld from 

disclosure under the UIPA’s exceptions for information made confidential by law 

(based on the confidentiality provided by chapter 482B, HRS) and for information 

whose disclosure would frustrate a legitimate government function.  If the 

information does not actually meet the definition of a trade secret, though, the mere 

fact that a pharmacy benefit manager designated it as such would not automatically 

require it to be withheld in response to a UIPA response – the Insurance 

Commissioner, as the agency maintaining the records, would instead need to assert 

that one or more of the UIPA’s exceptions to disclosure applied.   

The clause on bill page 6 allowing a court to order disclosure of 

information designated as a trade secret “for good cause shown” just adds to the 

confusion, because the UIPA already allows a person to challenge a denial of access 

to government records by appealing either to OIP or to court.  Given the UIPA’s pre-

existing mechanism to challenge a denial of access to information, it is not clear 

what additional purpose is served by specifying that a court can order disclosure – 

is this intended to allow a court challenge even when no record request has been 

made? Or to supersede the UIPA’s normal appeal process?  Or is it simply an 

additional and possibly superfluous way for a member of the public to challenge the 

“trade secret” designation? 

Finally, OIP notes that the definition of a “trade secret” in section 

482B-2, HRS, encompasses information with its own economic value, such as a 

secret formula, recipe, or client list, and this definition seems generally inapplicable 

to the sort of information the bill is requiring be reported, which is financial or 

business information that would be more appropriately described as being 
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confidential business information.  Confidential business information whose 

disclosure would frustrate a legitimate government function could be withheld from 

public disclosure under the UIPA.   

Assuming that the intent of this provision was to ensure that a 

pharmacy benefit manager would have the opportunity to flag reported business 

information it considered confidential to prevent it from being automatically posted 

online, while still allowing members of the public to challenge whether that 

information should truly be withheld, OIP recommends amending this bill to 

remove the references to trade secrets and instead refer to “confidential 

business information” that can be withheld under the UIPA’s frustration 

exception, and to provide that any person can appeal a denial of access to 

reported information as provided in the UIPA.  Specifically, OIP 

recommends (1) deleting the definition of “trade secret” on bill page 9 and 

(2) replacing proposed subsections 431S-__(c) and (d) on bill pages 5-6 with 

the following language: 

(c) A pharmacy benefit manager that provides information 
under this section may designate that material as confidential 
business information whose disclosure would frustrate a legitimate 
government function as provided in section 92F-13; provided that any 
person may appeal a denial of access to information so designated in 
the manner set forth in part II of chapter 92F. 

(d)  Within sixty calendar days of receipt, the commissioner shall 
publish the transparency report of each pharmacy benefit manager on 
the official website of the insurance division in a way that does not 
disclose information designated by a pharmacy benefit manager as 
confidential business information; provided that if a court or the office 
of information practices has determined that information is required to 
be publicly disclosed, the commissioner shall include that information 
in the published transparency report. 

 
Thank you for considering OIP’s suggestions. 
 







 

 

 

February 11, 2020 

To the Honorable Representative Roy Takumi, Representative Linda Ichiyama, Representative Sylvia Luke, Representative Ty J.K. 
Cullen, members of the House Committee on Consumer Protection, and members of the House Committee on Consumer 
Protection and Commerce: 
  
I am writing to you today to voice my support for HB1609, legislation to help control prescription drug costs, 
protect patients, and establish greater oversight of pharmacy benefit managers (PBMs). 

KTA Super Stores operates 4 pharmacies on the Island of Hawaii.  Our pharmacies are located in Hilo, Waimea, 
Waikoloa and Keauhou. 

Our pharmacies have been negatively impacted by PBM practices which threaten to put independent, community 
pharmacies, out of business. PBMs have engaged in aggressive anti-competitive tactics that have reduced 
payments to pharmacies and significantly affected patient care. Because PBMs enjoy near monopolistic power 
over pharmacy reimbursement, PBMs are able to determine which pharmacies patients may choose by creating 
provider networks. In addition, PBMs determine which drugs patients can be prescribed by creating drug 
formularies and determining how much patients pay at the pharmacy counter for their medications. Yet, despite 
their broad authority over patients’ healthcare options, PBMs enjoy little regulatory oversight by the state. 
  
PBMs claim to keep drug costs low, however, experience and evidence shows that PBM practices increase 
healthcare costs for patients and health plans while reducing payments to pharmacies. The New York Senate 
Committee on Investigations & Government Operations recently found that “PBMs often employ controversial 
utilization and management tools to generate revenue for themselves in a way that is detrimental to health plan 
sponsors patients, and pharmacies. CMS Administrator Seema Verma echoed these concerns when she said “I am 
concerned that spread pricing is inflating prescription drug costs that are borne by beneficiaries and by 
taxpayers.” 
  
To date, at least 40 states have enacted legislation with provisions similar to those contained in HB 1609. Passing 
HB 1609 will help put an end to the lack of transparency, oversight, and accountability that has allowed PBMs “to 
engage in anticompetitive practices at the detriment of consumers and pharmacists.” To protect patient access, 
and ensure that community pharmacies like mine are able to continue operating in the state of Hawaii, I 
respectfully ask that you support HB 1609. 
  
Sincerely, 
Kerri Okamura, R.Ph. 
Director of Pharmacy Operations 







 

 

 
February 12, 2020 
 
Representative Roy Takumi, Chair 
Representative Linda Ichiyama, Vice Chair 
Committee on Consumer Protection & Commerce  
 
Representative Chris Lee, Chair 
Representative Joy A. San Buenaventura, Vice Chair  
Committee on Judiciary  
 
RE:  HB 1609 HD1 Relating to Pharmacy Benefit Managers 
        February 12, 2020; 2:00 p.m.; Conference room 325  
 
Aloha Chairs Takumi and Lee, Vice Chairs Ichiyama and San Buenaventura and members of 
the committees: 
 
On behalf of the Pharmaceutical Care Management Association (PCMA), we greatly appreciate 
the opportunity to testify on HB 1609 HD1 relating to Pharmacy Benefit Managers. We 
respectfully request the committee to consider our comments in the interest of payers and 
patients. 
 
PCMA is the national trade association representing America’s Pharmacy Benefit Managers 
(PBMs), which administer prescription drug plans for more than 266 million Americans with 
health coverage provided through Fortune 500 employers, health insurance plans, labor unions, 
and Medicare Part D.  PBMs are engaged by clients including health insurers, government 
agencies, unions, school districts, and large and small employers, to manage pharmacy benefits 
pursuant to health insurance benefits and contracts.  PBMs are projected to save payers over 
$30 billion through the next decade thanks to tools such as negotiating price discounts with drug 
manufacturers, establishing pharmacy networks and disease management and adherence 
programs.  
 
Fiduciary  
Federal law defines the term “fiduciary” as a person who (i) exercises any discretionary control 
respecting management of such plan or exercises any authority or control respecting 
management or disposition of its assets or (ii) has any discretionary authority or discretionary 
responsibility in the administration of such plan.”1  PBMs have no such control or authority over 
a plan’s management or assets.  
 
The concept of a fiduciary duty related to a PBM’s contractual relationship with its clients was 
first raised and considered by federal courts in the early 2000s.  The U.S. Supreme Court has 
ruled that a person is a fiduciary for an ERISA plan only “to the extent” a person has or 
exercises such discretionary authority or control on behalf of a plan.2  Following this decision, 
multiple federal courts have ruled that the PBM was not acting in a fiduciary capacity in 

 
1 29 U.S.C. § 1002(21)(A). 
2 Pegram, 530 U.S. at 223, 120 S. Ct. 2143. 



 

 

managing its PBM-related services (e.g., negotiating with drug manufacturers or retail 
pharmacies or managing its formulary), but rather managing its own business which did not 
involve the discretionary control of plan assets.3 
 
Imposing a fiduciary duty may reduce the flexibility that a plan sponsor has with regards to 
structuring their financial arrangement with their PBM and could lead to one-size-fits-all 
solutions.  There may be only one way of contracting that would meet the definition of a 
fiduciary without some potential for incurring legal liability.  Additionally, it could restrict payers’ 
ability to uniquely design their benefit to meet their beneficiaries’ specific needs while 
implementing ways to provide cost savings, including formulary preferences, exclusions, and 
utilization management techniques.  There is also the possibility that it would prevent payers 
from having their PBM obtain better pricing from retail pharmacies through use of managed 
networks.  The reality of the marketplace is that one-size-fits-all plan designs would not work for 
everyone because not all payers have the same level of economic resources or the same size 
and type of patient populations. 

Transparency Reporting 
HB 1609 HD1 would require the disclosure of competitively sensitive information.  It is important 
to keep the competitive marketplace among drug manufacturers in place in order to drive down 
the cost of prescription medications.  Any public disclosure of rebate information could allow 
manufacturers to learn what type of price concessions other manufacturers are giving and could 
disincentivize them from offering deeper discounts, which benefit plan sponsors and their 
beneficiaries. 
  
The Federal Trade Commission (FTC) has reviewed a number of state legislative proposals that 
would have required the public disclosure of competitive rebate information and opined that, “[i]f 
pharmaceutical manufacturers learn the exact amount of rebates offered by their competitors, 
then tacit collusion among them is more feasible” and that such knowledge of competitors’ 
pricing information would dilute incentives for manufacturers to bid aggressively “which leads to 
higher prices.”4  The FTC also concluded that “[a]ny such cost increases are likely to undermine 
the ability of some consumers to obtain the pharmaceuticals and health insurance they need at 
a price they can afford.” 5 

Accreditation  
HB 1609 HD1 would limit Hawaii employers’ and health plans’ ability to provide their 
beneficiaries with high quality, affordable care by prohibiting the use of accreditation and 
certification standards for network pharmacies that helps ensure quality and safety.  Certification 
standards are the foundational requirements that health plans, employers, and their PBMs use 
to validate pharmacy providers prior to enrollment and network contracting.  State licensure 
evaluations by the Board of Pharmacy do not include measures to validate a pharmacy’s ability 
to comply with contractual provisions and regulatory requirements, such as inventory control for 
claim payment audits, quality management, liability, patient compliance and adherence, safety, 

 
3 See Chicago District Council of Carpenters Welfare Fund.  v. Caremark, 474 F.3d 463, (7th Cir. 2007); see also Moeckel v. Caremark, Inc., 622 
F. Supp. 2d 663 (M.D. Tenn. 2007), and In re Express Scripts/Anthem ERISA Litigation, 2018 WL 339346 (S.D.N.Y. Jan. 5, 2018). 
 
4 Letter from FTC to Rep.  Patrick T McHenry, U.S. Congress, Jul. 15, 2005. 
5 Id. 



 

 

clinical programs, etc.   Additionally, the Board of Pharmacy is charged with overseeing 
pharmacy practice and does not have expertise or visibility in managing a pharmacy benefit or 
creating provider networks.   

With regard to specialty pharmacy, this legislation would allow any pharmacy to dispense 
specialty medications to patients without being required to meet the accreditation and 
certification standards used to ensure quality and patient safety.   Allowing any pharmacy to 
dispense highly complex specialty medications would not only lead to patient safety issues that 
would result in increased costs, but it would also interfere with the use of pharmacy networks 
comprised of pharmacies with the necessary expertise and service level, which health plans and 
employers use to help lower costs while providing a robust pharmacy benefit. 

Patient Cost Sharing 
With regard to patient cost sharing, we support the objective but have concerns with the 
language and are happy to discuss and provide suggested amendments.  In their contracts with 
network pharmacies, our PBM members ensure patients pay the lower of the pharmacy’s cash 
price (i.e., the price the consumer would pay out of pocket without insurance coverage) and the 
plan’s copayment.  We believe the language in the bill should more closely reflect this practice. 

We believe that the provision prohibiting a PBM from penalizing, requiring, or providing financial 
incentives to members to use a specific pharmacy is already extensively covered by existing law 
and is unnecessary.  Please see Haw. Rev. Stat. § 431R-3 (2020). 

Spread Pricing  
HB 1609 HD1 would prohibit the use of spread pricing arrangements.  PBMs offer payer clients 
a variety of contractual options to pay for PBM services and they choose the one that is best for 
them based on the services they need and their plan membership.  Each employer and plan 
sponsor evaluates and determines the financial arrangement that meets their specific needs for 
PBM services. 

One option for clients is to elect a pass-through pricing arrangement for pharmacy 
reimbursement.  Under a pass-through contract, the reimbursement negotiated with the retail 
pharmacies is passed along to the client to pay and the PBM collects fees from the client to pay 
for all of the services it performs for the client.  In this case, there would be no difference 
between what the client pays the PBM and what the pharmacy is reimbursed by the PBM.  This 
approach may involve more variation in cost along with drug price fluctuation due to drug 
shortages, patent expirations, and other market pressures.   

Many PBM clients choose a spread pricing arrangement because it provides clients with more 
certainty in their pharmacy costs and allows them to budget in a more predictable manner. 
Reducing options in the marketplace employers and plan sponsors currently have will ultimately 
reduce their flexibility to contract in the best way to meet their needs. 

Licensing  
We believe the new licensure requirements are unnecessary.  Existing code already requires 
PBMs to register with the Insurance Commissioner.  Additionally, this section doesn’t take into 
account that not only are we already registered as a PBM, but we have applied for a third-party 
administrator license as well.  



 

 

 
Again, thank you for the opportunity to testify on HB 1609 HD1 and we look forward to working 
with the Committee to develop solutions that will demonstrably benefit Hawaii’s residents.  
 
Sincerely,  
 
 
 
Bill Head 
Assistant Vice President  
State Affairs   
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